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AN 


ARGUMENT 
In Defence of 


\ The Marriage of an Uncle 


| ſes ; in which having proved undeniably 
Uini- 


WITH 


The Daughter of his Halt Brother 
by the Father's Side. 


W/H 1 S Caſe in Conſangui- 
SS nity is exactly the ſame 
Tg with that other in Aﬀi- 
ws SES nity, which was former- 
Gage ly, propoſed to me, when 
SORS 1 writ my Reſolution of 


Three Matrimonial Ca- 


already, That Aftinities and 
tics are prohibited to the ſame Degrees, as 
well by the Levitical as the Civil Law, the 
Reſolution of that Caſe will of it felt de- 


| termine this in Favour of the — - 


. 
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(2) 
but yet, for the more clear Demonſtration 
of the Truth, I will inſiſt more particularly 
upon it, 
"There aretwo things in my former Re- 
ſolution in which I have been very plain, 
and 1 do till adhere to them both : The 
firſt is, That ex antecedenti 1 ſhould have 
been againſt a Marriage of this nature ; the 
ſecond, That after ſuch a Marriage is fo- 
lemaized in the Face of the Church, and 
confurimated by muruat Enjoyment, there 
can be no Divorce, no jon admit- 
ted. To the latter of theſe I need add no- 
thing further, but may ieſce periet! 
in what hath been already repreſented, 
which I think to be o full, and fo pertinent 
to the ſein all its parts, that I ſhould, 
and ſhall always look upon it, as one of the 
hardeſt Cafes I ever met with in my Life, 
—  p— of Divorce or Separation 
proceed agnnolt Parties in the De- 
gree and Circumſtance there mentioned. 
t yer becauſe nothing can be too ſure in 
a matrer of this momear, I deſire it may 
be further confidered, That there is a 
known Maxim m the Civil Law, Quod 
feri non debet, farttum valer : Which ac- 
cording, to the needs of Equity, ard either 
=_ or ſomerimes private tenee, 
anches it felf our nw grear —— 
Ca 
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Caſes. So Yarro ſpeaks of a Pretor, who 
did tria verba fari, upon one of thoſe Days 
which By the Roman Laws and _ 
were dies nefaſti ; and of a Magiſtrate w 

was vitio creatus, that 1s, in whoſe Ele- 
Qion to his Office ſome of thoſe Ceremo- 
nies or Cuſtoms which the ancient Laws of 
Rome required , or long Preſcription had 
conſtantly put in praftice, were omitted. 
Bur yet, notwithſtanding, if the Pretor did 
bolt out his de, dics, addics before he was 
aware, or by a ended Ignorance, in 
ſtead of a rea ane; or if addi ge 
choſen with ſome Irregularity, yer the dies 
faſtus ſtood good for all this, and fo did 
any Legal At which was done by the 
_— it, on the one —— 

id the Magiſtrate, though vici o 
ted, on the other. Thertes the Words of 


the aforeſaid Yarro. Contrarii borum (fa- pres 1c. 
ſtorum) wvocantar dies nefaſti. Per ques 4 L-L 


dies nefas fari Pretorem : Do, Dico, Ad- 
dico; itaque non peteft agi, neceſſe oft ali- 
quo corum uti verbs, cine bi gaid peragh- 
tur, (Qued f tum imprudens id werbuns 
emifit, aut quem manumifit, ile nibilominus 
eft liber, ſed witio : ut Magiftratus vitio 
creatus, mibilo ſeciua Magiſtratus. And yet 
it is to be conſidered , That in the 
Caſe of a Magiſtrate, not duely mn 

or 


(4) 
for want of ſome Ceremonies or Modali- 
ties that ought to have been uſed ; among 
the Romans, who were fo ſtrangely fond of 
having every thing done rize, or, as they 
ſometimes ſpeak, refe atque ordine , and 
more majorum, there was a very ſtrong Cur- 
rent of rooted Superſtition and inveterate 
Prejudice againſt him ; and in the other 
Inſtance of the Pretor, though the Legal 
Acts he did upon fach a day were firm and 
valid, yet himſelf was liable to a ſevere 
Cenſure, It he did it really out of igno- 
rance or miſtake, he was to expiate for 
himſelf by a Treſpaſs-offering, as among 
the Jews; butif out of malicious wicked» 
neſs, and of ſet purpoſe, there.was no Ex+ 
piation: For ſo the ſame Yarro tells us in 
the Words immediately following thoſe I 
have laſt cited. Pretor qut tum fatu eſt, 
ft imprudens fecit, piaculari boſti2 fatti pi 
atur : f prudens dixit, Quintus Mucius 
abnegabat eum expiari, & ut impium non 
pole dicebat., Where when Scaliger, in 

s Learned Conjeitanea upon the Place, 
would needs have ambigebat in ſtead of ab- 
negabat ; though he ſeems to have found it 
ſo in the MS. which he made uſe of, yer 
was he certainly miſtaken, and his Copy 
was falſe. For firſt, There is a vaſt diffe- 
rence betwixt theſe two Expreſſions, ambi- 
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gere aliquem poſſe expiari, and ambixere 
wtrum aliquis poſit expiari ; and the lat- 
ter of theſe is Latin , the former is nor. 
Secondly, This way of Reading will make 
the two Members of the Sentence to fall 
out with one another ; for it follows im- 
mediately, & «t impium non poſſe dicebat ; 
ſo thar, it ſeems, he was at a great wou- 
plu in the former part of the Sentence, and 

was very poſitive in the latter. Third- 
y, It Scaliger had known who this Macius 
was, and had compared this Place of Yarrs 
with another of Macrobius, he would have 
been out of doubt himſelf, and would not 
have ſuppoſed that Mucius was in any. 
For it was not C. or Cajus Mucius, as one of 
Scaliger's Copies falſly repreſented it ; bur 
(nintus Mucius Scavola, who had as good 
reaſon as any Man to be poſitive in theſe 
Caſes; aud that he was to in this it ſelf, 
the Words of Macrobins are a 


- Macred.Saturn | 6. Per- 
ſufficient Proof, They are jt, wow Ss 


theſe. Afirmabant ( not ambi- he calls Q, Macium jurecen- 


gebant) antem Sacerdotes pol- 
lui ferics, fi, indittys conce» 
priſque, opus aliquod fteret. 
Preterea regem ſacrorum Fla- 
wmineſque non licebat videre 
ferius opus fieri , & ideo per 
praconem denunciabatur , ne 


faltam, ib l.1.c.y. For there 
vas a jus Pontificium as well 
as a 14 croile, and among 
the Pont ficer there is more 
than one Scavels to be mer 
with in the Remen Story. 
See the fame Mecred. i4. L2. 
C. 9. þ, 295. £4. Pentani. v. 
CG Lav. 27. $. & in Epir, 
his. vs. 


quid 
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quid tale axeretur ; & precepti negligens 
maltabatur ; preter multam vero affirmaba- 
tur (not ambigebatur) eum, gui talibus die- 
bus imprudens aliquid egiſſet, porco piaculum 
dare debere ; prudentem expirare non poſſe 
Scarvola Pontifex affirmabat. For this fame 
Scavola was but the Sirname of the Family, 
their Name it ſelf was Mucias or Mutins ; 
and how extremely exactly rheſe two places 
agree, let any man be judge tha ſhall com- 

them together : So that this may ſerve 
one Inſtance of the great Caution and 
Prudence of the Romans Law, in not reſcin- 
ing certain Atts that had been already 
the better to maintain the publick or- 
der and quiet, —_— were 
antecedently prohibited and unlawful, not- 
withſtanding they thwarted their Preju- 
dices or their Cuſtoms, and that the Per- 
fons by whoſe Intervention and Authority 
the ſaid Acts had been paſled, were ſeverely 
puniſhable by the Reman Law. 

Such another Caſe as this, is that which 
is mentioned by Pompeins Feſtus under the 
word Sacer ; which he makes to ſignifie 
fuch a Perſon as was devoted to Deſtruction, 
and Excommunicate out of the Roman State, 
and denyed all the benefits and advantages 
of Life, yet he was not condemned to Death 


by any publick Sentence, ſo as — 


J 
/ 
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the hands of the Executioner : but if any 
ivate Perſon ha to Kill him, cither 
chance, or ſe, he was ac» 
uitted by an expreſs Proviſion of the Law 
rom any Puniſhment, 1 pony 
had done what wy Ty not allow ty 
Homo ſacer is eft, faith Feſtus, quem populets 7. Jn.Scal. 
judicavit ob maleficium, neque fas & Teng 
immolari; ſed qui accidit, parricidii nou 
damnatur nam legeTribunicil primd cavetur ; 
ft quis eum qui eo plebiſcito ſacer fit occidarit, 
parricida ne fit. And this is the Second 
ar Thirdl L Speaks 
But Thirdly. Z 10, C. 9 
at the ſame rate of alin Law. Fa 


þ. 161, 


viſum credo wvinculum ſatis walidum legs I> 7 => 
nunc vix ſerve ita minerur quiſquam. And 41. 3 & 
this Law is expreſly applied to the Matris ,117 1.5, 
monial aflair by Albericw Gentilis, and by @A. 15. 
Hugo Grotiua ; and in the fame place out 

of Macrobius he calls thoſe Laws by the 

name of imperfeiis leges , which forbid a 
certain Fatt, but yet have aſligned no Pu» 
niſhment to the offender ; for ſo Macrobius 

faith towards the end of his Commentasy, 

in ſomnium Scipionis, inter leges illa ingore 

feta 


(8) 


fella dicitur, in qui nulla deviantibus pand 
ſaxcitar ; and he urges in the ſame place a 
reſcript of the Emperor Marcus to the ſame 

Eum bearedem, qui probibet Fur 
wnerari ab co quem teftator eligit, non ret 
facere, penam tamen in exam Statutam non 
eſe. Theſe paſlages of Grotias are in the 
Notes upon his excellent Treatiſe de jure 
Belli @ Pacis, and the place he refers to is 
L.2.c. 5. ſet. 16. where he hath theſe re- 
markable Words, which come ſtill cloſer to 
our purpoſe, concerning the poſlible vali- 
ity of unlawful Marriages, where the Law 
4t ſelf does not enjoyn a Divorce. [ms etiam 
ft Lex humaha conjugia inter certas perſonas 
contrabi probibeat, non ideo ſtquetur irri- 
tum fore matrimonium ft reipsd contrabatur, 
fant enim diverſa, probibere & irritum quid 
facere, nam prohibitio vim ſuam exerere po» 
teft per penam vel expreſſam vel arbitrariam, 
(which is as much as to ſay, that where 
the Law does neither aſſign a determinate 
Puniſhment, nor leave it ro the Diſcretion 
of him to whom the Cognizance of rhe Fatt 
ſhall appertain ; in this caſe there is no Pu+ 
niſhment to be inflicted, neither can any 
legal Cognizance of the Fat be taken, and 
then he goes on) Et? hoc genus leges imper« 
fefas wocat Vipianus (which agrees exact- 
iy with what hath been already Cited out 
p ot 


bl 
of Macrobius) que fieri quid wetant ſed 


fattum non reſcindant ; qualis erat Lex Cin- 
cia que ſupra certum modum donare vetabat, 
donatum non reſcindebat. 

So alſo in the Caſe of Marrying without 
conſent of Parents or Friends, it 1s the poſi- 
tivedetermination of Pax/as in the Digeſts. 1,11 cite 
Nuptie confiſtere non poſſunt nift conſentiant 4 7% 
omnes, id eſt, qui coennt, quorumque in po- _— 
teſtate ſunt : and by FHarmenopulus, and the 
Authors of the jus Graco- Romanum Publiſher 
by Leanclavins , fuch Marriages without 
conſent are pronounced void : But yet the 
lame Pau/us in another place ſings plainly 
to another Tune, for in his Second Book of /* 0mn4«d 
received Opinions, he faith thus, non efſe — 
quidem Matrimonium contrahendum abſque jur conn 
voluntate parentum at contrattum non ſolvui® '* 
ramen : 1n this opimion he is tollowed by 
Cujacias a man of great name in the Civil 
Law, notwithſtanding that A/bericus -Gen- 
tilis hath in vain endeavoured in this and 
other particulars to Blaſt his Authority and 
Reputation : And this Teſtimony of Paulus 
is the more remarkable, becauſe he puts it 
down imter Sententias receptas among the 
received Opinions of the Lawyers ot his 
time, fo that it was as good Law, and as 
> 0 Saree as any in thar Age 
wherein this P as/us /—_ which wes be- 

tore 


Cale. ad 
Raub. 4 


Conſang, cendis coarflandiſque peſteriorum urbis Rome 
Pon« 


( 10) 


fore the Digeſts were compiled, for many 
of thoſe Deciſions are laid at his Door as 
their Author ; nay, both of theſe Deter- 
minations, however inconſiſtent they may 
ſeem, are to be met with in the Digeſts of 
Fauſtinian : All the queſtion is, how to 
bring him in this Caſe ro a tolerable agree- 
ment with himſelf ; and this cannot other. 
wiſe be done, but by interpreting the tor- 
mer place of the Solennia Nuptiarum, as 
ſome of the Civilians do; for the Marriage 
in this Caſe could not be ſo Solemn or fo 
Publick, as when the Conſent of Friends 
was firſt obtained, and it is probable for the 
greater Secreſie, that many Nuprial Rites 
were omitted, Or elſe Secondly, That if 
the Parents or Friends quorum in poteſtate 
conjuges ants nuptias fuiſſent, ſhould ſtill 
verſil in their Averſion to the Matchas well 
after it was aftually Conſummared, as be- 
forey for want of a Settlement on the one 
hand, or Dowry on the other, the Mar- 
riage out of perte neceſſity might be dif- 
ſolved. But as for the latter Panded:s of the 
Grecian Empire they are not to be heark- 
encd to, they being as ſcrupulous in their 
Prohibitions as the Cannon Law it felt, which 
was fo very much that Cajacis complained 
of it in thele words, nimia in nuptiis coer- 
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Pont iffcum ſeveritas parum abeſſe videtur a 
wuptiarum probibitione perpetad. 

[t is an undeniable Argument that theſe 
two maxims of the ſame Paz/«s are ſome 
way or other reconcileable to one another, 
not only that they are both owing to the 


| ſame Author,but that they were both confir- 


med by the /mperial Sanction, which would 
otherwiſe by this means be flatly repugnane 
and contradictory to it felt ; wheretore the 
plain truth of the Story, as I take it, is this, 
a Son being Married without his Fathers 
conſent, he would not contribute any thi 
towards his Maintenance ; and in the Ca 
of a Daughter doing the ſame thing, all 
manner of Portion or Dowry was denyed : 
The reaſon of which being emanates by 
the Plaintiff, the Defendant made Anſwer, 
quia fine conſenſus Parentum vel corum in 
quorum poteſtate ſumus, Nuptie confiſtere non 


poſſunt ; which was fo far true, that, in — 


this Caſe, the Parents or Friends of the «4 that the 


contraQing Parties were not obliged to do , arene Ge 


any thing tor them, that is, though the erin bs 


Parties were lawful Man and Wite ex poſt $* 5 

fatto, yetthe proceeding was irregular, and _—_ 

the Relations were not bound to take no- ringe , his 
{ent 


tice of it, as of a lawful Marriage. (a) Er niche be 


forced, and he compelled to give a Dowry by two ſeveral Reſcripes of 
bqvere and Aueninm, C. Tis. de rits Nupe, Lig. DL 23. 7Tir. 3. 44 jure 
tun. 


B z ubt 


«bj non eſt Matrimonium, ibi neque dos in- 
telligitur , faith the Civil Law, or in the 
words of ©ipian which come « little | 
nigher to thoſe of Paulus above Cited. Do» | r 
tis appellatio non refertur ad ea Matrimonia | n 
que conſiſtere non poſſunt : neque enim dos ſine | þ 
Matrimonio eſſe poteſt : ubicunque igitur Ma- 
trimonii nomen non eſt, nec dos eſt. And if | & 
a Woman had no Dower or Portion, which ! fi 
the Parent was not obliged to beſtow, if | n 
ſho Married without his conſent before the | u 
., ageof Five and Twenty ; for after that ſhe 
- ow was ſui juris and might Marry Lawtully 
"T as _— py was looked 
n tobe fo di inious, 
tae it was ——_— i ethan | 
Marriage ; and fo in this ſenſe alſo, we | 


may perhaps ſay with Paz/zs, that Nuptie 
con/iſtkere non poſſunt niſi conſentiant omnes,id 
eſt,qui coeunt,quorumgue in poteſt ate ſunt.S0 
Plautw ſpeaks in his 7rinummes, in the 
perſon of Calbiicles. Flagitium quidem hercle 
fet, niſi dos dabitur Virgini : And a little 
after in the ſame Comedy, in the of 
Lesbonicus, who thus beſpeaks Lyfriles that 
would have Married his Siſter without a 
Portion: 


——Nolo ego mihi te 

Tam proſpicere, qui meam egeſtatem leves : 
ſed, nt inops, Imfamis ne fim, nt mibi banc | 
faman | 
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famam differant, me Germanam meam Soro- 
rem in Concubinatum tibi fine dote Dediſſe 
magis quam in Matrimoninm, quis me im» 
probior Perhibeatur eſſe ? 

Not that it was really Concubinage, for 
then no poor Roman could have been law- 
fully Married, but that it hada fort of ig- 
nominious reſemblance with it, and was not 
unfrequently upbraided with that name. | 

Nay, as ſtrict as the Canon Law it felt is, c _ hy 
yet Gratianus expreſly affirms Marriages 
without conſent atter they are once actu- 
ally Solemnized to be valid. For fo he 
diſtinguiſhes Conjugia into Legitima & rata, 
Legitima & non rata, and non Legitima & 
rata, and under the laſt of theſe Heads he 
puts down Marriages without conſent , 
though this indeed, whatever may be ſaid 
of Gratianas his private Opinion, cannot 
poſſibly be reconciled with many other ex- 
preſs determinations of the Canon Law. The 
reaſon given by Paslss, why Marriages 
though without conſent, ought notwith- 
ſtanding to be valid, is taken from the 
pablick intereſt, which oughr to be preter- 
red before the private diſpleaſure ot non- 
- n_ y_ or Friends, to which 
{ though A/berices Gentilis make anſwer, by 
| applying to this Caſe a ſcrap of Tully, Reip. 

expedit pies babere Filios erga Parentes , 
| þ 3 yet 


OO —— 


- 
— - - 4 cy » .- 


—_- 


>—2* 2 CSIR: 


- 
_ . 


( 14) 


yet conſidering the number of ſuch Marri- | 


ages, which will unavoidably happen, it 
being impoſſible to ſer a Bar to Concupi- 
cence, where there i: no notional prejudice 
againſt the Contratt, as in the Caſe of 7x- 
ceſt,it highly concerns the Publick that ſuch 
Marriages thould be valid, becauſe of the 
= diſturbance that might happen by re- 
cinding them ; and becauſe it is morally 
impoſſible by this expedient to prevent ſuch 
Marriages for the future; for Love of all 
others 1s the moſt violent and ungovernable 
Paſſion, and there is a great deal of reaſon 
in that ſaying of Quintilian, Nunquam {i- 
bertas tam neceſſaria quam in Matrimonio eſt, 
nam quis amare alieno animo poteſt > Where- 
tore the Civil Law of Rome did never make 
ſuch Marriages ipſo fatto void, bur only 


- 
—_ 


left it ro the Parents or Friends to conſider | 


with themſelves, what was fit for them to ! 


do, and whether ſuch Marriages alter they 
were Conſummated ſhould be Ratificd and 
Confirmed or no. And this in Parents or 
thoſe that were Parentum loco, proceeded 
from the abſolute and unaccountable power, 
which-by the old Laws and uſages of Rome, 
all Parents had over their Children, which 


extended as far as to the power of Lite and 


Death ; and in the Caſe of Marriage, they 
eould not only null and make void a Marri- 


ape 
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e without conſent, but which is ſtill more, 
though Marriage were actually Confum- 
mate by the conlent of all Parties, yet it 
was ſtill in the power of the Parents to fe- 
ate th? Man and Wite as they pleaſed, as 
5 evident by ſeveral Teſtimonies of Anti- ##+ © 
quity produced by A/bericus Gentilis out of ,* —_— 
Plautus, Cicero, and Terence, though it 1s 
true he expound them chiefly not of the Ro- 
man but the Grecian Practice, and this not 
without ſome appearance of Reaſon ; but 
yet this power being maniteſtly included 
within the greater power of Lite and Death, 
I ſee no nnd. why we may not apply theſe 
Teſtimonies to Rome as well as to Greece : 
But however it is certain that the latter 
Laws of Rome lookt upon this to be too great 
a power, and a power, which perhaps ex- 
pm. had ſhewed them, was too frequent- 
y abuſed, and theretore took care that 
no Marriage which was Ratified by Solemn 
Conſent, Thould atter that become void, 
upon every caprice or diſpleaſure of the 
Parents: and though all Marriages without 
conſent were 11l:gal,yert by the belt L awyers 
they were declared valid, becauſe of the de- 
triment that would accrue to the publick, 
as well as to private Perſons by reſcinding 
all Matches of this nature. Ulpianus gu#- Dr jur+ 
dem certe, ſaith Briſſonius, bene concordan- ©19n%b t+ 
B 4 tia” 
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tia matrimonia jure patrie poteſtatis turbari 
ou poſſe, patrique interditto fibi filiam exhi« 
bert deſiderantt perſuadendum, ne acerbe pa» 
triam exerceat poteſtatem ſcribit, imo vers 
de uxore exhibendi ac ducendi patrem etiam 
qui in poteſtate eam habeat, a marito refit 
conventri poſſe, Hermogenianus aattor eff, 
interdiito quoque ſuccurrt marito cujus uxor 
invita a parentibus detinetur Impp. reſcrip» 
ſere, ex illowvers generali Ulpiam axiomate, 
quo bene concordantia matrimonia jure patrie 
poteſtatis non eſſe turbanda definit, interpre- 
tationem meo quidem judicio he guod 
Paulus in hib. Sententiarum ſcribit, corum 
qui in patris poteſtate ſunt, fine voluntate 
ejus matrimonia jure non contrabi, ſed con- 
tratta non folvi. St. Ambroſe in his Epiſtle 
to Siſynnizs, commends him very much 
tor not diſſolving his Sons Marriage,though 
it were without his conſent ; and he gives 
ſuch a reaſon againſt a Divorce, as may ex- 
tend to many other Caſes : Acquifti Fili- 
am, laith be, fine elettionss periculo, ft bo- 
nam duxit, tibi acquijfruit gratiam, [1 Err as 
wit, recipiendo meliores facies, refutando de- 
tertores, And certainly there ought great 
tenderneſs to be uſed in all the Caſes of 
Matrimony Conſammate, that two that have 
anentire and hearty Love for each other, 
and tor that reaſon cannot brook a Divorce, 

may 
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may not be rendred deſperate by a violent 
ſeparation. A/bericus Gentilis himſelf con- pe wuge. 
feiles that it is cruelty for the Parent in this « 754% 
Caſeto inſiſt roomuch upon his right ; but 

| there can be no Cruelty without Injuſtice, 

and therefore that Marriage which it is un- 

juſt ro make void, muſt needs be valid in 

its own nature, The ſame was likewiſe the 

Caſe of rwo that had been aQually parted, 

they could not come together again with- 

out their Parents conſent, as appears by 

this paſlage of @/pianus, Nuptiee inter eaſdem 1. ir. 4s 
perſonas nift volentibus parentibus renovate — 
juſte non habentur. But yet notwithſtand- © ** 
ing if the Parties perſiſted in it, this Mar- 

riage muſt be valid for the ſame reaſon with 

thoſe in the former Caſe. There: was alſo 
required the Conſenſus corum qui coeunt, as 

well as corum in quorum poteſtate erant, the 
Conſent of the Parties as well as of the Pa» 

rents. And this beſides the Law already 
produced, is the expreſs determination of 
Terentius Clemens, non cogitur filius familias 1, 1 x5. 
wxorem ducere. But yet ſuch a forc'd Match 
whenever it was Conſummate was valid,ac- 
cording to this of Celſas, $i patre cogente x, ; .- 
duxit uxorem, quam non duceret, ft ſui arbi- 

trit efſet, contraxit tamen matrimonium, 

"quod inter invites non contrabitur, maluiſſe 

boc videtur. 


And 
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And to apply what hath been here aid 
to our preſent Caſe : If theLaw be foten- 
der of the Band of Matrimony, where the 
Parties Contracting are guilty of a wilfel 
violation of one ot the Pra-requiſites in 
order to it, as there is no Man or Woman 
that Marries without the Conſent of Pa- 
rents or Friends, but knows very well in 
the firſt place, that he or ſhe do's really do 
it; and in the ſecond, that this ought by 
no means tob: done ; and that, beſides that 
the Law requires and expecty, this Conſear, 
they themſelves in the ſame Circumſtance 
ſhould take it very ill, to have their Chil- 
dren or nearcſt Relations commitred to 
their Charge, Marry without or contrary 
to their Advice and Counlcl, how much 
more tender and favourable ought it then 
to be to the Matrimonial Band, where the 
Parties Contracting in a Degree not de- 
clared to be prohibited by the Law it ſelf, 
but only inferred by Proportion or by Pa- 
rity of Reaſon, may very well be ſuppoſed 
to be 1gnorant, that what they did, was 
any Sin againſt God,or any Offence again( 
the Law of the Land? It cither of the: 
be bur ignorant, it is ſufficient; for the Par- 
ty ating in ſimplicity and truth, ought not 
to ſuffer for the Preſumprion of the orher : 
and therefore the Marriage muſt remain 1 

diſſoluble 


—— 
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diſſoluble and valid on both ſides. And as 
to the particular Inſtance here before us, 
when it is no where expreſly prohibited b 
At of Parliament, certainly it mtank 
appear a very hard Caſe for two Parties to 
be violently ſeparated from each other,both 
of which, bur eſpecially the Woman, may 
very well be ſuppoſed ro have come toge- 
ther without any the leaſt ſcruple or mif- 
priſfion of Offence, and without havin 
ever thought of, or in the leaſt ſuſpeRted 
any of thoſe pretended Conlequences and 
Deduttions which the Adverſaries of ſuch 
Marriages would charge them withal : 
When yet the moſt Learned of the Jews 
themſelves, who ſpent their whole time in 
the Study of the Levitical Law, and who 
have prohibired many other Degrees, be- 
ſides what the Code of Moſes do's expref] 
mention, who are ſcrupulous even to al 
the nicety and fondneſs of Superſtitzon it 
ſelf, in the obſervance of the Moſaic San- 
Qions, yet could never diſcern, nor have /,** 
ever given us the leaſt intimation of the /. c.1,2.& 
Marriage of an Zacle with his Niece being os 
forbidden. For Maimenides and the Tal- xr4Difepl 
mudiſts divide the Matrimonial Prohibiti- #drevw. 7. 
ons into Harajoth and Sbenijoth, by the _— 
firſt underſtanding the Probibitions expreſt, Fil. de 
and by the ſecond, ſuch as are implied by 7 & 


$ 
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Parity of Reaſon, though they are not ex- 
preſly ſet down ; and they take no manner 
of notice under the ſecond of theſe Heads, 
for it was impoſſible they ſhould do it un- 
der the firſt, of the Marriage of the Zncle 
with his Brother or Siſters Daughter. 1 
do not ſtand much upon the Judgment of 
the Jews, either in their Interpretations of 
the Text, or in their Interences from it; 
but yer I ſay, it is very hard, nay, it is al 
moſt palpably unjuſt and cruel, chat a Di- 
vorce ſhould proceed by virtue of a pre- 
tended Violation of the Law Levitical, in 
a Degree which neither the A of Parlia- 
ment hath expreſt, nor the Jews, the wiſeſt 
and the learnedeſt of them, he whom they 
call the Talmud and the Cbacham, did ever 
believe to be imply'd ; but, on the contra» 
ry, the expreſly allow'd, 1 do not ſay, di- 

nſed with Marriages of this nature, and 


y Gret. & there are ſeveral Inſtances of them to be 
-B.& P. met with in the Jewiſb Story : Certainl 


: it muſt needs be a Conſequence which do's 


wr he very plain ; (and ſuch cannot be ſup- 


poled to come within the Obligation of a 
Law )which ſo many celebrated Rabbins and 
diligent Inquirers into the Meaning of the 
Law of Moſes, could not after all their 
Search and Induſtry diſcern. 

Again, It in the opinion of Celſus above» 
recited, 
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recited, which Opinion was paſt into a 
Law by the Sanftion of Juſtinian, a Mar- 
rage which is forced upon the Parties Con- 
tracting by Threats or Hardſhips trom their 
Parents or Friends, ſhall ye notwithſtand- 
ing be valid, becauſe of the great Incon- 
vemiencies that follow from an unnece 

untying or cutting aſunder the Matrimonial 
Knot ; how much more ought Marriage to 
be Sacred , where the ContraQ is centred 
into by mutual Inclination, the Marri- 
age Solemnized by Law, Conſummated by 
Enjoyment, made = day more pleaſing 
and delightful by a ſtriRt Friendſhip and in- 
violable Union, by mutual Condeicenſions, 
Careſles, and Obligations, from whence 
the Nuptial Rites receive a Confirmation 
of Nature, by an Harmony of Love and 
Sympathy with and for one another, ex- 
trin to any thing of Covenant or 


? 
What hath been faid of — wit he Y. Alberie, 


out Conſent, which yet notwithſtanding 


were valid by the Crvi/ Law, the ſame was ,. « vup- 
likewiſe true of Clandeſtine Marriage, and <6. 
Marriage of a Chriſtian with an Heathen® *'* 


or Pagan; both of which were forbidden by 
Imperial Reicripts, but yet were valid not- 
withſtanding de uturo, although ex anteces 


| dently prohibitcd and unlawful, 
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But to come up ſtill nearer tothe Inſtance 
t.+.c 5. before us; Grotius hath this remarkable 
(4.145 Paſſage in his Book de Jare Bellt & Pack : 


Fagr, 4- 


Sed ſciendum eſt, won quoA vetitam oft fieri 
lege divinl, irritum quoque eſſe, nift & hoc 
lex addiderit aut fignificaverit. Canon 
Eiliberinus LX, /# quu poſt obitam uxor is 
ſax ſororem equs duxerit, & ipſa fuerit fi- 
delu, per quinquennium cum a communione 
abſtinet : eo ipſo oſtendens manere vinculum 
matrimonii. Et ut jam diximus , in Cano- 
nonibus, qui Apoſtolici dicantur, gui duas 
forores duxerit ant ffatris. filiam, tantum 
Clericus fieri probibetur. From which Paſ- 
ſage it is plain in the Judgment of this 
Great Man, what hath been already proved 
from ſeveral expreſs Teſtimonies out of 
the Civil Law, not only that that Fat can- 
not be puniſh'd by any Legal Sentence, 
which is only implied obſcurely to be for- 
bidden, but no where expreſly declared to 
be ſo ; but that even in caſe of a ſimple 
Prohibition, without a certain Puniſhment 
or Forſciture aſligned, no ſuch Forfeiture 
can in this Caſe be incurred, nor any ſuch 
Puniſhment inflicted : Wherefore the Mar- 
riage of an Zacie to his Niece being no 
where prohibited by any poſitive Lewitical 
Decree, and mach lefs having any Puniſh- 
ment allotted eo it, it cannot be puniſh'd by 
any 
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any Judicial Sentence ; for we muſt either 


ſay, That Divorce is no Puniſhment though 


| with reſpe&t to the Relation betwixt Man 


and Wite, it be certainly the heavieſt of all 
other , becauſe it pertetly deſtroys and 
evacuates that Relation ; or elſe, That a 
Divorce betwixt Perſons Married in this 
Degree, is abſolutely and undoubtedly un- 
lawful, upon account of any ſuch Relation, 

Further, Though I readily grant the 
Prohibitions of Leviticas to proceed all of 
them upon the Meaſures of Nature, yet 
though the Laws are Natural, the Sanction 
of them is Poſitive, and no more : For God 
might have aſſigned other Puniſhments if 
he had pleaſed, as Servitude, hard Labour, 
Ignominy , Fine , Confiſcation, Impriſon- 
ment, the loſs of any Limb or Member, 
or any other Puniſhment ſhort of Lite ir 
ſelf, without any manner of diſparagement 
to his Juſtice, or any violation of the Laws 
of Nature. Wheretore in ſo great variety 
of poſſible Inflition, what Puniſhment can 
we aſlign as an Att of Obedience to the 
Levitical Law, when that Law it felt hath 
not aſſigned any ? 

Adalcer by the Law of Moſes was pu» 
niſh'd with Death in both Parties; but by 
ours it is not ſo: Which is a plain Argu-» 
ment, whatever may be faid of unlawtul 
Marriages 


Cop. 6. 


niſhable by the Law of Moſes, tor a Man 
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Marriages and unlawful Luſts, in which 
we are governed by the Levitical Meaſures, 
yet, as to the Puniſhments conſequent up. 
on them, we have Meaſures of our own; 
and therefore where no Puniſhment is ex- 
preſly determined by our Law, or at leaſt 
expreſly left to the Diſcretion of the Judge 
or Court, or of any other Perſon or Per- 
ſons to whom the Cogniſance of the Matter 
ſhall appertain, in this Caſe no Puniſhment 
can lawfully be inflicted : How then can 
we with Juſtice procced to a Divorce in 
caſc of ſuch a Marriage, as to which the 
Levitical Law is filent as well as ours ? 

So likewiſe in the Caſe of Baggery, or 
Beſtiality, it was Death without Mercy by 
the Law of Moſes; and ſo it is by ours 
made Felony without Benefit of Clergy : 
Burt this was not till the 2 57h. of ZZ. 8. and 
if that or ſome other Statute of Proviſion 
had not been made, we muſt cither ſay that 
that ARt of Parliament was altogether 
fruitleſs, or elſe that it would not have 
been Capital to this Moment. Wherefore 
there being no Puniſhment expreſly aſſign- 
ed, or expreſly keft to rhe Judgment and 
Diſcretion of any Ecclefraſtical Judge by 
our Law, though it had been expreſly pro- 
hibited, and more than that expreſly pu- 
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to Marry with his Naece ; yer notwith- 
ſtanding, it could not have been {o by 
ours. 

And to ſhew yet further that our Law 
docs ncither inflict any Puniſhment, nor re- 
move it, though the Caſe be never lo plain, 
without an expreſs Prohibition in that 
particular behalf, I will inſtance in two 
other things not yet mentioned ; the firſt, 
concerning the Infliction of Puniſhment ; 
the ſecond, concerning the Removal ot it. 
The firſt is of a C/er&t convict of Felony or 
Marther , and aitcr Conviction breaking 
Priſon. Concerning whuch, there is an Act 
in the 234, of 7. $. the Preamble of which 
is in theſe Words. Where divers Perſons 
being convitt of Marthber or Felony, having 
the Privilege of their Clergy, and delive- 
red to the Ordinarits, afterwards wilfully 
break the Priſons of the Ordinaries, and 
eſcape their ways, doing and committing 
great, horrible, and deteſtable Offences : and 
as bitherto for ſuch wilful breaking of Pri- 
ſons of Ordinaries by Clerks Convitt, bath 
wot been provided any great Penalty, where- 
by they ſhould fland in dread of doing the 
fame ; Be it therefore Enadted, ic. After 
which follows the Body of the At, by 
which ſuch Breach of Priſon for the future 
is made to be Felony without Sanftuary or 

Benet 
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Benefit of Clergy. From which Words it 
is plain, for I do not argue from the Act it 
ſelf, it being only a Repeal of 4 ZZ. 7. c. 13. 
by which the Benefit of Clergy was i 
lowed to Clergy-men as oft as they ſhould 
offend, Thar it 1s the ſenſe of the King, and 
his Thrce Eſtates aſſembled in Parliament, 
which is as much as to fay, it is the Law 
of Fnglard, That no greater Penalty can 
be inflicted for any Crime, than what the 
Law hath expreſly determined ; neither 
hath any Man nes to dread any Punith- 
ment, but what the Law hath denounced 
againſt his Offence, From which general 
Rule I cannor diſcern that there is any one 
Exception, unleſs it be in the Caſe ot thoſe 
Punithments which arc expreſly left to Di- 
ſcretion by the Law, which 1 am ſure is 
not the Caſe of an 2ncle Marrying with 
his Niece ; and therctore whether the thing 
be Naturally or [ evitically Lawtul or no, 
which I do not yet examine, it 1s certain, 
that a Divorce, which cannot be denicd to 
be a Puniſhment, cannot legally ealue upon 
it, 

The ſecond thing is this; Becauſe, ge- 
nerally ſpeaking, it was a Rule in Law, that 
he that filled another ſhould at leaſt incur 
the Forfeiture of his Goods and Chatrels, 
it was therefore doubted in Parliament, w P 
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ther he that kill'd a Thict in his own de- 
feace ſhould not forfeit his Goods : And 
this Doubt could not otherwiſe be deter- 
min'd, bur by a definitive Sentence of that 
Auguſt Aſſembly, ratified by the King, by 
which it was declared for the future, That 
he ſhould not incur any Damage or Preju- 
dice thereby. Now a Man would think this 
was a plain Caſe : Here was a 7hief on the 
one hand, not only a Crimina/, but a Capital 
Offender; and on the other there is Self- 
defence, a real and a neceſſary Daty, which 
the Laws of all Nations mult needs be ſup» 
poſed to be very favourable and propitious 
ro. Ir is a plain Caſe that here could be no 
Guilt, and theretore a Man would think no 
Puniſhment ſhould accrue : Bur, it ſeems, 
our Law was not of this mind; and there 
being a general Rule that all forts of Mar» 
Lang bter ſhould be puniſh'd with Forfeiture 
of Goods and Chattels, this, though the 
plaineſt and the moſt reaſonable Inſtance 
that can poſiibly be thought of, could not 
by any means be exempted our of it, with» 
out a definitive Declaration of the Legiſla- 
tive Power, by which all ſuch Forſcitures 
ſhould afterwards be remitted. So that no- 
thing can be more evident, than that the 
Law of England, both in the Obligations 
which it lays, and in the Privileges and Im- 
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munities it confers upon us, do's not pro- 
ceed by Ianuendoes, Conſequences, and pro- 
bable Intimations; bur by exprels, poſitive, 
and particular Decrees : And indeed it it 
fhould do otherwiſe, the Inconvenience 
would be infinite, and the true Extent and 
Latitude of every Law uncertain. 

The Law of Moſes, in the Twentieth of 
Leviticus, hath aſſigned no Puniſhment bue 
that of preſent death in caſe of any Ince- 
ſtuous or Prohibited Conjunction ; as will 
appear to any Man that ſhall look over that 
Chapter: there being no imaginable co» 
lour of doubt, unleſs it be wer. 17, 19, 
20, 21. in the two firſt of which it is ſaid, 
he or they ſhall bear bn or their iniquity; 
inthe two latter, they ſhall bear their ini- 
quity , they ſhall die childleſs : The ſcnſe 
of which 1s certainly the ſame with, zhey 
ſhall ſarely be put to death, and their blood 
ſhall be upon them, in ſeveral other places of 
that Chapter ; and by their being ch1/deſs 
15 meant, that the Sentence of Death and 
Execution of it ſhould immediately paſs 
upon them, . without giving them time to 
propagate themſelves by their Iſſue. Now 
che Marriage of an 7acle to his Wiece, it 
it be unlawtul at all, being no otherwiſe 
than conſequentially ſo, becauſe that of an 
Aunt with her Nephew was forbidden, it F 
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be the ſame Crime, it deſerves the ſame 
Puniſhment ; and conſequently, both Parties 
thould be put rodeath : Bur it it be not the 
ſame Crime, it is no Crime at all; for it is 
no otherwiſe interred to be a Crime, but by 
a pretended Parity of Reaſon. Wheretore 
ſiace it muſt needs appear extremely hard, 
and tor that Reaſon unjuſt, to put a Man 
or Woman to death for the ſake of a Con- 
ſequence which he or ſhe might very well 
not torelee, as none of te fewſ Rabbins 
appear to have done ; and fince there is no 
other or leſſer Puniſhment that can be in« 
ferred due by Parity of Reaſon, it any ſuch 
Parity indeed there be, it follows plainly; 
that the Levitical Law hath ali na 
Puniſhment to this ſuppoſed Offence; 
wheretore the Law of England — 
upon the Levitical Mealures, cannot poſit. 
bly inflit any : and theretore two Parties 
ſtanding in this Relation, are thus far ar 
leaſt Marriageable by the Law of England, 
that after they are once Married, they can- 
not be Divorced. 

I do not deny that there is a great deal 
of regard to be had to Parity of Reaſon, 
where this Parity or Potiority of Reaſon 
and of Degree meet” together ; as there is 
no queſtion but it is Levitically unlawful 
lor a Man to lye with his own Daughter, or 
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with his whole Siſter , though neither of 
theſe are expreſly forbidden : but it is for- 
bidden for him to do the ſame with his 
Daughters Daughter , which is a Degree 
farther oft ; and with his /Zalf-Sifter, who 
is but half fo much a kin as the Whole-Si- 
fer ; for the Whole Sifter is really the Half 
Siſter and as much again ; and therefore 
theſe things muſt be Leviticady unlawful, 
if there be any ſuch thing as Reaſon or 
Obligation in the World ; and it »earneſs 
q Kin, which is by -much greater and 
ronger in the former Inſtances than in the 
latter, be, as ir is poſitively declared to be, 
the Rule and Meaſure of Levitical Prohi- 
bition , betides that the Practice of the 
Jewiſh Charch, and of all Nations, from 
the rime of Moſes, where any Matrimonial 
Prohibirions have obtained, hath conſtane] 
pronounced ſuch Marriages to be unlawful, 
and the Ifſac propagated trom them, it an 
ſuch there ſhould be, to be ſpurious and i]- 
itimate ; which is ſo far from being true 
in our Caſe, that the latter Jews, at leaſt 
as far off as Maimonides, and fo much fur- 
ther as the Talmudical Dottors, have con- 
cluded the Degree we are ſpeaking of to be 
Lawful ; and 1 ſhall pſdve 1n the Sequel of 
this Diſcourſe, that though there be indeed 
a Parity of Degree berween the —— 
" 
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of the Aunt with her Nephew, and that of 
the Zacle with his Niece, yet there is by 
no means a Parity of Reaſon. 

It is likewiſe true, that the old Roman 
Laws did forbid the Marriage of the ©xc/c 
to his Brother or Siſters Daughter ; and fo 
it did likewiſe the Marriage of Coufta-Ger- 
mans : and though the latter Jews have al- 
lowed both ot theſe, yet 1 conceive the 
latter to be plainly prohibited in the Law 
it ſelf, and the former, though it be no 
where expreſly prohibited, yer, as I always 
thought, and do think fill, it ought to be 
amongſt us. It was probably avoided by the 
ancient Jews, for the Reaſon which St. 4+ 
flin gives for the avoidance of Marriage 
with Conftn-Germans. Fattum etiam licitum $. tus. & 
propter wicinitatem borrebatar illiciti, & ©2154 
quod fiebat chm conſobrin} pene cum ſorore © © 
ftert wvidebatur : And ſo here, Quod fiebat 
cum fratris vel ſororu filid pene cum amit] 
vel materterd fieri widebatur. From the 
Praftice of the ancient Jews, as I have in- ;,14.... 
timated elſewhere, the Romans ſeem to me corning the 
to have derived both of theſe, together rote 
with all other their Matrimonial Prohibi- Grrmane, 
tions ; but this, though it may bean Argu- 
ment ex antecedent; to weigh upon the 
Conſciences of th? Parties ContraCting, 
when they ſtand in this Relation to each 
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other, for a diſſolution of ſuch Contra or 
Mztrimonial Agreement, by mutual and 
alternative Content ; and though a Caſaiſt 
being conſulred, may make uſe of it, if he 
pleates, as a Topique of Diſſuaſion, to hin- 
der any ſuch Marriage, it it may be done: 
y ct a Contratt being once made, it cannot 
otherwiſe be diſſolved, upon any ſuch in- 
demonſtrable Suppoſition ; and a Marriage 
being on-e Conlummated in purſuance of 
the atoreſaid Contraft, this is no ſufficient 
ground for a Jadze or Court Fcelefraftical 
to proceed to Sentence of Divorce upon, 
eſpecially conſidering , that though there 
were ſucli a taſfomary Bar among the anci- 
ent Jews, which they did not »/za/ly vio» 
late or tranſgreſs, yet this docs nor 1n the 
[eaſt appear to have depended upon the Ob- 
ligation of any Law, but only upon a Re- 


ſemblance, though riot amounting to a Pa- 


rity of Caſcs,and upon Modeſtinus his Rea- 
ſon, upon which it is a matter not of Obli- 
gation, bar Prudence, whether we will 


Tionibus non 


Rica Nup- ſolum quid liceat confiderandum eft, ſed WG 


ft 
4 


aran,!. euid honeſtum fit ; and in all ſuch Caſes, 


though a Marriage ought not to have been 
entred into, yet it cangot with any face of 
Taſtice be diſſolved, becauſe it is ſuppoſed 
bclore-hind to be ar leaſt barely _— 


h—_ , - - 


_ 
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AnJ now we are ſpeaking of the Marri- 
age of Confin-Germans, which I have pro- 
ved already in my Papers upon that Sub- 
je ro be Levitically prohibited and unlaw- 
ful ; and yet notwithſtanding I am clearl 
of opinion, as I always was, that all ſuch 
Marriages already Conſummate, ought in 
all Reaſon and Conſcience to be good and 
valid; and I ſuppoſe there is no Lawyer 
that is not of my mind: Is it not a very 
hard Caſe, if an Vncle and Niece Marrying 
ſhould be Divorced violently, without et- 
ther of their Conſents, though neither the 
Law of Moſes, nor of England, have any 
where ſo much as mentioned their Caſe, 
and much leſs expreſly prohibited and for- 
bidden it ; when yet notwithſtanding Cou- 
fin-Germans, who are expreſly condemned 


1n all ordinary Caſes by the Diſpenſation 


a to the Daughters of Zelophebad, 
ſhall Marry as they _ without the 
leaſt Diſturbance, and without incurring 
any danger of Separation? On the other 
ſide, if all the Confrn-Germans now in be- 
ing, who are engaged in Matrimony to one 
another, ſhould by the ſeverity of the Law 
Feelefraſtical be Divorced, what a preſent 
Diſturbance and Confuſion would it make - 
And how would it refle& upon the Deſcen- 


dents of ſuch Parents, who are much more 


MUMCTOUS 
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numerous than the other ? And how then 
can it be equitable to diſſolve thoſe Mar- 
riages againſt which there lies no manner 
of Legal Proof, when thoſe that are ſo plain- 
ly excepted in the Levitical Law, unleſs in 
the Caſe there ſpecified to the coatrary, 
which do's not either to our Age or 
Nation, ſhall not only be ſpared and par- 
doned tor what is paſt, but without control 
allow'd and prattis'd tor the future 2 
I know it will be faid, norwieaen ng 
the Caſe of the Daughters of Zelopbebad, 
That fuch Marriages are aot prohibited in 
thole Chapters of Leviticus where the 
ohibired are fet down. But farſt, 
I ſay, This is by no means a fair ObjeAi- 
on; for it is ſufficient it jt be any where 
forbidden, and there is ao queſtion but the 


thirty fixth of Numbers is 4 Chapter of. 


every whit as good Authority, as the e/gh- 
teenth and twentieth of Leviticus; and un- 
lels it can be proved, that they any where 
contradict, they cannot poſlibly derogate 
from one another, 

Secoadly, It we conſider chat theſe and 
ſuch-like Enormities were the declared Rea- 
ſons of the Deſtruction of the Amorzres, 
and other Nations, which ſhews Inceſtuous 
Marriages, for ſome Reaſon or other, ro 
have been very diſpleaſing to Almighty 

God ; 
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God ; therefore out of a juſt tenderneſs to 
diſpleaſe his Divine Majeſty, and provoke 
his juſt Wrath and Indignation againſt us, 
we ought ro explain all cheſe Prohibitions 
in the utmoſt Latitude which the Words 
will bear ; that Interpretation which is cer- 
tainly the ſafeſt, being in this Caſe alſo 
certainly the beſt. Therefore I would ask 
any Man, when it is ſaid, Levir. 18. 9g. The 
natedneſs of thy Siſter, the Daughter of thy 
Father, or Daughter of thy Mother, whe- 
ther ſhe be born at home or horn abroad, even 
their nakedneſs thou ſhalt not uncover ; 
Whether the Sifter born abroad may \not 
very rationally be interpreted of a C 

German 2 For the Hebrew Idiom is uſed to 
call all by the name of Brethren and $5- 
ſters, that are of the ſame Blood and Xin- 
dred with cach other, as 4braham faid to 
Lot his Brothers Son, Chi Achim anachnou, 
For we be Bretbren; fo the Romans called 
them Fratres patrueles, conſobrini, amitini ; 


and St. As/tin faith, Fratres appelantur O& 5. Aug. «bi 
pene Germani ſunt ; and Aurelius Vittor ſap = = 

faith of Theodofrus Major, That he did tans Paul. Dis. 
tum pudori & continentie tribuere, ut con- * = - 
ſobrinarum conjugta vetwertt, ft anguam ſoro« Eutroprumt 
ram: And Dexcalion ſays to Pyrrha his 


: | Wife and Conſin-German 1n Ovid, 


0 ſoror, 
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0 ſoror, O conjux, O femina ſola ſuperſtes, 
Cui commune mibi genus & patruelts origo, 


And then for the Expreſſion of Zorn 
abroad, nothing can ſuit more naturally 
than that does to a Couſin-German who 1 
born abroad, that is, in another Houſe and 
Family, and is not deſcended of the ſgme 
immediate Father or Mother. 1 am not ig- 
norant that there are other Interpretations, 
which I confeſs want not their thew of pro- 
bability ; and that this which I have laid 
down, being carried as far as it will go, 
will prove more largely than I intend it 
ſhould, that is, it will extend to a Prohibi- 
tion-of the Z/ucle. with relation to his Niece, 
according,.to that of Abraham to his Ne- 
phew Lot, We b: Bretbren : For it a Ne- 
phew be a Brother, a Niece 154 Siſter, and 
a Siſter born abroad. But here 1 deſire it 
may be conſidered, firſt, That by a Siſter 
born abroad it is moſt probable ſome one 
thing is underſtood, not two or three ſeve- 
ral Relations under one, which would make 
the Signification of this Law to be very 
confuſed, uncertain, and obſcure ; therefore 
without ſome other appareat Reaſon to in- 
duce us to it, beſides what we meet with in 
the Law it ſelf, we are not to interpret dny 

Law 
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Law in this manner. Secondly, Though (-)To this 
the Word Siſter may be extended farther, Pre = 
yet it moſt properly ſignifies one that is able, that 
born of the | =. Parents, one or both ; and 9 _— 
for the ſame reaſon, with analogy to the uu, cl 
oft ſtrict and — acceptation, a Siſter Conſin- 
Þrs abroad will ſignific rather a Relation ch 
bw plano than in declivi, an equal and cola- by the 
tergy, rather than an «nequal and deſcending; _ of 
ſ{ that this Interpretation which I have 3” ras 
pitch'd upon, 1s, without any manner of »,  ©s 
prejudice or partiality, plainly preferreable 572% 
before the other a \, born a- 
If any Man ſhall (till further demand, What 5 
Puniſhment 1s allotted to the Violation of 
this Law againſt the Marriage of Coufrn- 
Germans ; it being unreaſonable, as will be 
ſure to be pretended, to make a Law 
withour a Sanction to enforce Obedience 
to it ? To this I anſwer, firſt, That this 
in Humane Laws 1s very certain, that when 
»o temporal Damage or Inconvenience is 
propoſed to Diſobedience, the Law it felt 
's a w«lity, becauſe a Man 1s till in the 
ſame condition, whether he obeys or no; 
or, it may be, he may get more by Diſobe- 
dience againſt rhe Law, than by Compli- 
ance with it : But in Divine Laws the caſe 
is otherwiſe ; for theſe, though no Puniſh- 
ment be expreſly annexed to the Violation 
ol 
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of them, yet beſides an Obligation of the 
higheſt Gratitude which is laid upos us to 
him to whom we owe our Being and our 
Preſervation, together with all the Com- 
forts and Enjoyments of Life ; beſides that 
he makes no Law, but what, without any 
Intereſt or Emolument accruing to himlſelt, 
who is infinitely Happy and Bleſſed in his 
own Nature, is purely levelt'd at the Good 
of his Creatures, and at the Happineſs of 
thoſe to whom ſuch Laws are preſcribed ; 
beſides all this, his Right of Puniſhment 
do's not therefore ceaſe, becauſe he hath 
not expreſly denounced what the particular 
Puniſhment ſhall be, in caſe of the breach 
ot this or that Prohibition ; but, on the 
contrary, if we obſtinately and wiltully re- 
filt what we believe to be his declared 
Mind and Will, though it be not enforced| 
by any particular Sanction, we give him af, 
Right of Juſtice, beſides that of his Ab/c+ 
inte Sovereignty over us, to puniſh us tc 
what degree and in what manner he ple: 
ſes; and we have the Terrors of Omnipo- 
tence before our Eyes, which are enough to | 
terrific the moſt daring Sinner, whenever . 
he lays them ſeriouſly and attentively be- ' 
tore him. 
Secondly, There is a plain Inſtance of 1 
Levitical Prohibition to which there is nq 
Sanctioc 
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Sanction annext ; Levit. 18. 1$. Neither 
ſhalt thou rake a Wife to her Siſter to vex 
ber, to uncover her nakedueſs, beſides the 
ether, in her life-time ; as will appear by 
comparing this Chapter with the rwenrieth, 
where this Crime and its Puniſhment are 


common Parent, cirher one or both ; and 
they agree unanimoufly, that though it be 
not lawtul ro be Married to two Siſters to- 
gether, yet that one after the other, there 
was no doubt but it might very ſafely and 
lawfully be done, becauſe the Reaſon of 
the Law is added, to wex her in her life- 
time, But in this I am by no means of the 
ſame Opinion with the Rabbins, there be- 
ing ſo ſtrict a Parity of Reaſon againſt it. 


For the Wives Siſter is, as exactly as an 
thing can be, the very ſame Relation with 
the ZHubands Brother ; which being fo ſe- 
verely prohibited in all Cafes, bur where 
the Propagating the Family, and the keep- 
ing the Inheritance in the ſame Houſe and 
Line is concerned, it is impoſſible to con- 


| ceive otherwifte, where nearneſs of Kin is 


the declared Reaſon and Meaſure of theſe 
Prohibitions, but where there is exattly 
the 


not ſo much as mentioned. The Jews in- ;- 2. 
terpret this Place of two real and proper num & 
Siſters, in the moſt ſtrit acceptation of **%# 
that Word ; that is, Siſters by the ſame ſages. 
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the ſame nearneſs of Kin, there muſt alf 
be exattly the ſame Obligation, upon the 
Conſcience of him or her that ſhall refle& 
upon it, at leaſt, though the Breach of that 
Obligation which is not ſet down 4iſertu 
verbs in the Law, may not poſſibly be at- 
tended with any _ Eflefts. The Canon 
of the Council of Elibers, already menti- 
oned out of Grotius, did not certainly un- 
derſtand this Place as the Jews appear to 
have done, becauſe jt expreſly prohibits 
the Marriage of two Siſters, though one 
aſter the Deceaſe of the other, upon the 
ſame Reaſon I have mentioned ; tor I do 
not perceive that there can be any other : 
But yet thoſe Fathers of the Eliberine Sy- 


nod did not proceed to a Divorce upon this 


occaſion, but only baniſh'd the Husband fs 
oftcading from the Communion of the 
Church tor the ſpace of five years alter his 
Conviction of any ſuch Offence; and the 
Apoſtolical Canon reterr'd to by the ſame 
Grotius, which is the Nineteenth in »Nu 

ber, and, as I take it, comes within the 
compals of thoſe that have the Repuration 
of Genuine among Learned Men, and to be 
ſure was a Canon of great Antiquity in the 
Church, though it forbids the Thing, yet 
is nothing ſo tevere in the Puniſhment « 
it ; for ir only debars the Offender from 
being 


ng 
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being of che Clergy, becauſe ſuch oughe 
to give the greateſt Examples of Continence 
nd Scbriery, bur yet plainly intimating at 
the ſame time,that it would be highly com- 
mendable and Praiſe-worthy in others, not 
to engage themſelves in Marriages of this 
nature, And from theſe two Canons com- \ 
red together, or indeed from either of 
them conſidered by it felt, we may make 


4 theſe three obſervations. 
* Firſt, We have very great and facred Au- 
io} Fhority to perſwade u. that a Divorce was 


never practiced in tie Antient Chriſtian 
Church, upon parity of reaſon, although 
that parity were never ſo plain, as I have 
ſhewn it 1n this Caſe to be lo very cxatt that 
@{ nothing can be more. 

Secondly, That a conſideration was al- 
ways had to the infirmity of Women, who 
ef generally ſpeaking, cannot be ſuppoſed to 
underſtand the niceties of Law fo well as 
4 Fheir Husbands may do, or might have 
done, and therefore in theſe two Canons, 
the Church did not think it reaſonable to 
bel 1aflict any Cenſure upon them, "  *Burtherewas 
hel Thirdly, * That notwithſtanding the fe- # another 
verity of the Canon Law againit Bigamy, in yy h 
the Clergy eſpecially, which ſeems to have 1 have invited 
been founded upon a miſtaken Interpretg- **="#" 
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tion of this place of Leviticas, they taking 
Siſter in this place for any woman in gene- 
ral, as indeed it ought to be taken, though 
not ſo as to make this inference from it, yet 
this was not firſt denyed to Clergy-men 
themſelves ; much leſs were they utterly 
debarr'd from Marriage, only they were 
forbidden to Marry two Siſters one alter the 
other. 

Bur, I confeſs, I do, and have of a long 
time underſtood this place as a Prohibition 
of Polygamy. The word Sifter according 
tothe /Jebrew Idiom being coextended to 
all of the Female Sex among the Jews; bes 
cauſe the latitude of obligation in any Law 
whatſoever, where there are not other par- 
ticular and expreſs reſtraints laid upon it, 
is to be taken from the extent of the reaſon 
upon which that obligation is founded, 
which in this place is, to vex ber in her 
life time, Now it Competition, Jealouſie, 
and Emulation, will cauſe Vexation and 
Strife among perſons at never ſo great a 
diſtance , as well as among Sifters , then 
Sifter in this place is of neceſſity to be ex- 
pounded in a greater Latitude, then in its 
firſt and primary ſignification ; but yet 
Polygamy, notwithſtanding this, was ſome- 
times practiſed without controul a the 
Jews, as indeed, there being no expreſs pw- 
niſhmene 
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piſhment aſſigned or lekt co the diſcretion of 
a Conſiſtory or Court of Judicature , this 
Law was a »«lity in it felt, only being, as 
it was a Divine Prohibition , the Perſon 
offending wiltully againſt it, was left, with- 
out the 1zance of humane Laws to the 
Divine Juſtice on the one hand, or Mercy 
you his Repentance on the other. And 
that which gave occaſion, by giving ſome 
glance of encouragement to the breach of 
this Law, was that it had no Santtion an- 
next ; for not only an humane Law with- 
out a Sanction is a Nullity ; but they migher 
alſo reaſonably conclude, that that Law w< 
had no Santion annext, though it would 
be the greater at of Obedience ro comply 
with it;yet that God would not be ſo heavis 
ly offended with its breach, as with thoſe 
againſt which he had expreſsly denounced 
exciſion and certain Death ; for that there 
ſcemed to be as much difference betwixt the 
hcinouſneſs of theſe two Crimes, as there 
is betwixt Lite and Death themſelves;where- 
fore they might perhaps pleaſe themſelves 
with an Opinion 1n this Caſe,that a Sin or a 
Treſpaſs Offering would make Attonement 
for them,and ſet all things right. However, 
this is certain, though Polygamy were ex- 
preſly forbidden in this place ; yet there 
being no puniſhment annext to the __” it 
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ſelf,the Jews looked _ it,rather as a mat- 
ter of Prudencerhan Obligation, and that 
whenever ſtrife might be avoided by the 
mu temper of rwo or more Women in the 
ame Houſe, there Polygamy was next kin to 
lawful, and where no puniſhment of Divine 
inſtitution was annext, there they would 
not preſume to eſtabliſh one of their own, 
and therefore no Divorce by any publick 
Sentence, unleſs the parties had a mind to 
ſeparate from each other, was ever allowed 
upon the account of Polygamy, fo tender 
were they of a Divorce, evenin a Caſe that 
interfered with an expreſs proviſion of the 
Divine Law, and perhaps the true reaſon 
why God annext no puniſhment to the vio- 
lation of this Law, was becauſe Polygamy 
where it produces ſtrife, is ſufficiently pu- 
niſhe by it ſelf, which none of the ot 
Prohibitions are, any orherwiſe than by 
the inward ſtings of a relenting Conſcience, 
which the offender before hand may very 
well be ſuppoſed to have loſt, let them be 
violated never fo often, Neither was the 
Chriſtian Law leſs render of a Divorce, in 
the Caſe of Polygamy with reſpect to ſuch 
_ as had engaged in it, before they 
me Diſciples and Converts to Chriſt- 
anity, then the Jewiſh was, though, after 
our having once embraced that holy Pro- 
teſlion, 
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ſeſſion, ig,jsnot only unlawful, ex axtece- % 
denti, but a Divorce ought to inſue at /caft, 


beſides what other puniſhment the Civil wrimonial 


Laws think reaſonable to inflict, after ſuch 


Polygamy is actually engaged in, not only tac: ond. 


becauſe of the general defign of Chriſtianity, 
which aims much more carneitly at all 
the higheſt inſtances of Charity and good 
will, than the Jewifb diſpenſation did, and 
therefore the ſtate of Polygamy which is a 
natural occaſion of trite, from which no 
man can be perfectly ſecure, can never be a 
lawful Chriſtian State, but alſo becauſe the 
CUnion of the Husband to ove Wite, as one 
and the ſame Fleſh, is declared to be a Sym- 
bol of the inſeparable Union of Chrif# and 
bis Church, and of the intire and incommu- 
wicable Love of the one to the other : And 
on the other hand Polygamy, by the rule ot 
contraries, is a Symbol of Polytheiſme, or 
of the Worſhip of mary and Falſe Gods , 
which is the moſt direttly oppoſite to Chri- 
ſtianity that any thing can pollibly be con. 
ceived to be. Wheretore it the Law of Mo- 
ſes, and if the Chriſtian Diſpenſarion ir ſelf 
were ſo extremely tender of a Divorce in 
this Caſe, notwithſtanding it was a plain 
diſobedience to an expreſs Divine Prohibi- 
tion, how much more tender ought it to be 
in this Caſe, where there is not only no 
D 3 puniſh- 
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uniſhment aſſigned, but alſo*no- expreſs 
rohibition to be found, and where the 
breach of Charity, the honor of Chrifti- 
anity, and the incommunicable reſpett and 
Service due to the true and only God, are the 
two firſt of them not ſo much, and the lat- 
ter not at all concerned. 

But Thirdly, I fay,the Marriage of Cou- 
fin-Germans 15 y threatned even with 
Capital Puniſhment, Levee. 20.17. in theſe 
words, If a man ſhall take his fiſter, his fa- 
thers daughter or his mothers daughter, 'and 
fee ber aebedeeſs. and ſhe ſee bis natedneſs, 
it is a wicked thing ; and they fhall be cut 
off im the fight of their prople, which place is 
manifeſtly parallel ro Chap. 18. 9g. where 
have ſhewn the word S/fter to be taken in 
this latitude, at leaſt by a poſſible interpre- 
tation, which I have ſaid, and ſhewn good 
reaſon for it, is in theſe Cafes the aſe, and 
conſequently the beſt, Befides,that A#ſchy- 
lus in his i{x«:i3x, as I have elſewhere obſer- 
ved, refers manifeſtly to the ſtory of the 
Daughters of Zelephehad, and the whole 
Play 1s little or nothing elſe but a continued 
harangue, and a ual, uninterrupted 
Declamation againſt the /rceſtuous Foulneſs 
of the Marriage of Coufrn-Germans : And 
Theodofrus the Firſt, who puniſhe this ſort 
of Marriage with Burning, Preſcription - 
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the declared iflegitimacy of the offspring de- 
rived from it, did without queſtion take his 
Copy from more Antient times, and pro- 
bably at the long run from the Jews, among 
whom the parties ſo oftending were to be 
cut off in the fight of their people; for 
that general expreſſion is zndifferent in it 
ſelf, whether it be determined to Burning 
ortoany thing elſe, and this was expreſly 
the Puniſhment of Incontinence with a 
Wife and her Mother;Yer. 14. of that Chap-+ 
ter. If therefore thoſe Marriages ſhall be 
diſpenſed with, which were fo plainly Pro- 
hibited by the Law of Moſes, with what Face 
can we Divorce thoſe which are not any 
where Prohibited at all, or ſo much as any 
where taken notice of or named 2 

If it be ſtill further demanded, how can it 
appear rational to any man to ſuppoſe that 
the Law of Moſes ſhould be fo extreamly ſe- 
vere againſt the Marriage of the Aunr and 
Nephew, as to gone it with preſent Death, 
Lev.19.20.and yet ſo very gentle and favor- 
able to that of an Vacie with his Niece,as to 
take no Cognizance,no notice of it,much leſs 
to puniſh it with any thing of rigor, not- 
withſtanding there be ſo exai? a parity of 
degree in both theſe Caſes, the one being 
=. & as it were the reverſe of the other ? 
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*Byrhis Par»  ®*TothisT anſwer,in the firſt place, what 
ray be $a. I have already affirmed, and ſhall more 
dcritood{ 28 10 5 Ae by and by, that though 
| ne there be indeed a parity of Degree, yet there 
| corning the iS NOt a parity of Reaſon ; for the former of 
jome mean] theſe may very well be without the larrer, 


# of Kin, in the 


Cale of a man FhOUgh the latter cannot be without the 
; Marrying two former : There cannot be a parity of Prohi- 

Siflers,7*** Zition where there is not the ſame wearneſs 
man wo Bro» 


thers one atier Of Kin, but there may be the ſame nearneſs of 


the other; tor A; where there 15 not a parity of Probi- 
TS. plain, that F age | 
there 1s not on- ittion. 


ly a parity of * Secondly, I ſay, where there is not a 
_ ot parity of Reaſor, though there be a _— 
therwiſe 1 con» Of degree, that is, the ſame diſtance 2 
coniels , if «- common Parent by Conſanguinity or Aﬀi- 
mer 67 ie® nity of the 7/acle and the Aunt, and of the 
nd tad, my - . 
argumentthere Nephew and Niece, yet notwithſtanding the 
wou'd have Cafe is not the fame; bur the Zrncie and 
-—— ag Niece, though not by diſparity of Afemity or 
Blood, yet by a maniteſt diſparity of Rea- 
ſon, are really a degree lower then the Aunt 
and the Nephew, for there can be no diſpa- 
tity without a gradation, and in every com» 
pariſon there muſt be a degree. 

Thirdly, That Marriage cannot be Di- 
vorced by virtue of any Law, or by virtue 
of any pretended Conſequence or Dedattion 
from it, which is neither expreſly forbidden 
in it/e/f,nor ſtands in the ſame rational parity 

t wath 


—_— = noe oe ao ca Dc a. a AqRcTNaMqDTCT TL -: 


——_— 


( 49 ) 


with that which is: bur is a degree lower,tho 
not in Affinity or Conſanguinity, yet in the 
nature, in the reaſon of the thing, in the 
equiry of the Caſe, and in the coaltruſtion 
ot Law. 
Fourthly, The Jewi/b Law was ſo tender 
of the Matrimonial Band, or of that mutual 
Vow of Cohabitation, and reciprocal enjoy- 
ment, which a Man and Woman had en- 
tred into with each other, that it never ſe- 
paratedany Marriage by a Divorce, where 
the Man and Woman were willing to live 
together ; it the Man hated his Wife, or 
otherwiſe had any juſt cauſe of Im ment 
or Accuſation againſt her, he might write 
her a Bill ot Divorce and put her away as he 
pleaſed ; and as the firſt of theſe proceeded 
out of a wiſe and juſt regard to the ſacred 
and inviolable obligation of the Matrimo- 
nial Contra@, fo the laſt was a Relique of 
that abſolute and arbitrary power which 
the Husband had over his Wite to diſpoſe 
of her, and do with her as he thought fir, 
by the Antient Laws and Uſages of the Eaſt, 
and the laſt of theſe duly refleted upon, 
might ſerve for a leſſon of obedience to the 
Women towards their Husbands , upon 
whoſe diſcretion they did ſoentirely depend, 
and at whoſe diſpoſal they were in fo very 
abſolute and uncontroulable a manner ; = 
rt 
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firſt might read a LeQure of Conſtancy 19 
the Men, ſince it appeared by it, how ex+ 
ceeding tender Almighty was of diſſol- 
ving the unity betwixe Man and Wite, by 
his not having made any proviſion without 
the conſent or deſire of at leaſt one of the 

ies, for any ſeparation, whilſt they lived, 
(a> —_ them. 

Wherefore to bring the matter home to 
the inſtance before us,in caſe of an /xce/tnou 
Marriage, the Law not allowing any wis- 
lent ſeparation unleſs it were by Death ; it 
was neceſlary cither that the parties ſo of- 
ſending ſhould yet notwithſtanding be ſut- 
fered ro Cohabit together, or that they 
ſhould be parted by the infliction of a Ca- 
pital Sentence on both ſides, ſince they had 
both of chem equally offended. The Law 
knew no other puniſhment for /fegitimate 
Marriages but Death , and theretore the 
Marriage which was not Capital was n« 
offence at all againſt it, and had no puniſ 
ment atall aſign'd, but was as Legitima 
toall intents and purpoſesas any other Mar 
riage in the World could be. If then thi 
Marriage of the 7ncle to his Niece be 1o ia 
from being expreſly puniſht by the Law « 
Moſes, that it is not any where ſo much a 
mentioned among the Levitical Reſtraint 
and Prohibitions, if it be the hardeſt 
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in Nature, to a Man and Woman to 
death fon a Conſequence, a real or a pretend.- 
ed Parity of Reaſon, which either he or 
the, or both of them, might very well not 
foreſee or underſtand ; and if at laſt there 
be no Conſequence, no Parity in the Caſe, 
then it follows plainly, rhat the Marriage 
of the Z7/ncle to the Niece is fo far legirti- 
mate, that it was not dt all puniſhable by 
the Levitical Law, and that it cannot be 
diſſolved by virtue of avy AR of Parlia- 
ment now extant among us, or by any 
other Power that will proceed either in 
Puniſhment or Prohibition upon the Levi- 
tical Meaſures. 

Fifthly, As there was no /egal violent 
Separation among the Jews but by Death, 


| fo the Reaſon why Death was inflicted, 


ſeems to be, to prevent any /ſxe from ſuch 
Inceſtuous ConjunEions ; or, in the Lan- 
guage of the Law it ſelf;that they might die 
childleſs ; the Woman for endeavouring to 
bear, and the Man to beget at once a /pu- 
riow and inceſkuous Offspring : For a Ba» 
ftard, as it is every where a Name full of 


4 reproach, ſo a the Jews, he that was 
{ deſcended of an unlawful Bed, was looked 
\ upon as an accurſed, abominable thing, and 


branded with ſtill more peculiar a - 


q ticular Marks of Ignominy and Deteſtati- 


on ; 
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on ; and the-Deſcendants from him, as far 
as to the Tenth Generation, were not to 
enter into the Congregation of the Lord, 
Deut. 23. 2. and this, though it ſhould 
happen, as it did for the moſt part, to be the 
Effc& of no more than ſimple Fornication : 
And how much more deteſtable muſt ſuch 
a Baſtard needs be who was the Offspring 
of [nceſt and of Whoredom (for ſuch fort of 
Marriages were eſteemed no better) in a 
molt execrable Conjunition and Combination 
together 2 
But now it is certainly a very hard Caſe 
to make any Man a Baſtard by Parity of 
Reaſon, becauſe his Father and Mother 
hapned to do ſomething, which it was im- 
poſſible for him to hinder, which is like 
another thing which is forbidden ; much 
teſs is there any Baſtardy in ſuch a Caſe 
where the Parity of Reaſon do's not hold ; 
and where ever the Offspring is not ſpuri- 
ous, the Marriage is /egitimate : For a /e- 
itimate Son or Denghter cannot poſſibly 
deſcended, but of legitimate Parents. 
Sixthly, Since all Mankind are deſcend- 
ed of ove common Parent, the propinquity 
of Blood or Kindred which 1s a Bar to 
Marriage, muſt of neceſſity ſtop ſome- 
where, or elſe there can be no ſuch thi 
as Marriage in the World: And St. Auſtin 
| thinks 
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thinks it very requiſite, that before the 
Names of Kindred are worn out, which do 
not extend very far, there ſhould be a re- 
turn back again to the ſame Family, by 
two of the Relations Marrying one ano- 


ther: For ſo he faith, Fait autem antiquis 5. Avg. de 
patribus religioſe cure, ne ipſa propionate, CD. lag. 


fe paulatim propaginum ordinibus dirimens 
longius abiret & propinquitas efſe defiſteret, 
eam nondum longe poſttam rurſus matrimo« 
nit vinculo colligare, & quodammodo revo- 
care fugientem : And not only by the Law 
of Moſes, but by the Theodofan Law con- 
cerning Confin-Germans, the next Degree 
to that which was Capital, was no Crime 
at all; for it does not appear that he forbad 
Second Couſins to Marry, though I believe 
the moſt ancient Prohibition , or at leaſt 
the moſt ancient Prattice of abſtaining, to 
have extended fo far both among Jews and 
Romans ; and — the Fews, where there 
was no mediam in theſe Caſes betwixt 7m- 
punity and Death, it is no wonder to find 
two Caſes that have a Parity of Degree, 
when we ſpeak of Conſauguinity or Afﬀenity, 
{o long as they have not a _ of Rea- 
ſon, (fo that one of them is in ſome ſenſe 
a real Degree lower than the other) the 
one of them to be puniſhed with certain 
Death, and the other no? to be puniſh'd ar 

all ; 
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all; though, as I have faid already, more 
than once, I believe ſuch Marriages to have 
been very rarely practiſed among the axci- 
ent Jews, and that they might have faid of 
themſelves, with relation to the Marriage 
of the Zacle with his Niece, as St. Auſtin 
do's of himſelf and his Contemporaries, 
where he ſpeaks of the Marriage of Coufin- 
Germans ; Experti autem ſumus it connu« 
bis conſobrinarum etiam noſtr temporibus, 
propter gradum propinquitatu fraterno gra 
 proximum : quam raro per mores fiebat, 
quod fieri per leges licebat, quia id nec di- 
vina probibuit, & nondum probibuerat lex 
bumana : Veruntamen fattum etiam licitum 
propter vicinitatem illiciti horrebatur. 
he truth is, the Argument of St. Au 
broſe againſt the Marriage of the Zaxcle 
with his Niece, preſſes the hardeſt of any 
other upon us, where, in his Epiſtle to Pa- 
ternus, he ſays, (uid eſt quod dubitari queat 
cum lex dirvina etiam patrueles fratres pro- 
bibeat comvenire, qui fibi quarts ſociantur 
gradu > hbujuſcemodi autem gradus tertius 
eſt, qui etiam jure civili a conſortio conju« 
git exceptus videtur. So that there ſcems 
to be not only a Parity, but a Potiority of 
Reaſon, when we compare the Zncle with 
his Niece and two Couſtn-Germans ay 
againſt the Marriage of the two former, 
acording 


— 
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according to the Levitical Degrees : Which 

Argument of his, though ſome would an- 

ſwer, by denying the unlawtulneſs of the 

Marriage of Coufim-Germans ; yet I, who 

am very firmly of another Opinion, can» 

not make uſe of ſuch a Plea as that is : Bur 

then there are two other things taken to- 

gether, which will, if I am not miſtaken, 

give no incompetent Solution of this Difh- 

culty. The is this, That there is a 

wide difference in the Reaſon of the Thing, 

as I ſhall prove in the proceſs of this Di- 

ſcourſe, betwixt the Marriage of an Aunr 

with her Nephew, and of an Zacle with his 

Niece ; (o that if the former be a Marriage 

in the third Degree, the latter, though the 

Conſanguinity or Affinity be the ſame, may » _ 

nor improperly be called the fourth : For antaricen 

there is no Compariſon or Diſtance but by #/ Relati- 

Degrees ; and at that rate the Marriage of 9 

an Dncle with his Niece will be in a manner nearer to 2 

the ſame with the Marriage of Confin-Ger. Porters: 

mans : But then, if you' conſider in the /e- 3% 

cond place, that Conſin-Germans are a Rela» Relation 

tion i plano *, they ſtanding both upon the _ 

ſame Level, which brings things, asit were, other is 

wearer to one another, and repreſents Ob- 2-2 

xs in their ſu/l proportion at a conſidera- j;..;7.,.. 

ble diſtance; bur the other is a Relation r7, «4 

i declivi, by which ObjeQts are leſen'd ar 11 ne 
a P:i:in1umm, 
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a ſmaller diſtance, and neither appear fo 
biz, nor fo nigh as they are. In this yon 
the Marriage of the 2ncie with the Niece 
hath much'the advantage of that of two 
Couſin-Germans ; 1o as the one might be 


eſteemed lawful by reaſon of a greater | 


ſeeming diſtance, when the other was for» 
bidden. 

And now to all that hath been ſaid,there 
are ſtill Four things to be added, to favour 
that Opinion which it hath been my chief 
Deſign hitherto to eſtabliſh, That alchough 
ſuch a Marriage ought not perhaps at firſt 
to have been centred into, yet being once 
Conſummare by Solemaization, and Frut- 
tion conſequent upon it, it ought not to be 
diſſolved ; and that, at the leaſt, it is not 
ſo very unlawful as the Adverſaries of ſuch 
Marriages would make us believe. 

Firſt then we have it upon the Authori- 
ty of Serviw, Tribus mods apud weteres 


Servint 
Danielirin nuptiae fiebant, uſu, Farre, & coemprione, 
mm 4 ft verbi gratia, mulier anno uno cam 


Lip, ad wiro, licet fine legibus fuiſſet, Fc. So that 
Tacit, A*- if the Parties Married together, and ſtand- 
'*+ ing in this Relation, have cohabited for 
any conſiderable time, this is one great 
Argument, and hath been all along fo ta- 

ken, in the Civil Law, againſt a Divorce, 
notwithſtanding there be a Fault admittec 
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in their firſt coming together. And per- 
haps from- the validity of ſuch Marriages 
ex poſt fatto, though at firſt they were na 
better than meer Fornications, the obſcene 
uſe of the Words Nubs and Nuptie in ſeves 
| ral of the Roman Authors was derived"; 
concerning which Juſtus Lips hath made 


tus inter ea fuit, que cuſtos ille hortorum 
libentius quam Virgines Veitzx wſur parent. In- 
de Feſto nupta werba, obizna & Petronis 
wmaptias facere, T5 owenaZey, And to this 
_ it is very pertinent, what our Laiy 

ath Enacted in the Caſe of Pre-contratts, 
which not only by the Caron and Civ?! 
Law, but in the Nature and Reaſon of the 
Thing, are, and ought to be a Bar to Mar- 
riage with any other, withour the Conſent 
of the pre-contratted Party. For a Man 
or Woman, aſter ſuch a mutual Contra, 
have no longer the diſpoſal of themſelves, 
and theretore cannot properly transfer that 
to another which in themſelves they have 
not ; beſides, that as no Man ought co break 
any /awfsl Promiſe, fo certainly no Bar- 
gain ought to be more ſacred than that 
by which the Matrimonial Contratt 1s af- 
ſured. Bur yet by reaſon of many Frauds 
and Inconveniencies under colour of Pre&- 
contraits, which it was not difficult to get 
E two 


this Obſervation. Nubend: verbum ant iqui. | 


Anu 


Les. 6. 2. 
6. 9. VP. OF, 
# ” 
aac. © 
Authores 
x 
ad £8 Cf. 
[.4. de 1ur 
Nat On 
Gen. Cf. 446 


12 HY 


5s) 


two Witneſles to atteſt, when ever one Par- 
ty was weary of the other ; therefore to 
prevent ſuch Abuſes for the future, a// Prar» 
contrafts were declared null and void, at- 
ter the Solemnization nnd Confummation of 
Marriage with another Perſon; and all ſuch 
Marriages were pronounced valid. 
Secondly, What Abraham aid of Sarah 
his Wife, Gen. 20. 12. And yet indeed ſhe 
u my Siſter ; ſhe u the Daughter of ” Fa- 
ther, and not the Daughter of my Mother, 
and ſhe became my Wife, is interpreted not 
only by the Rabbins, but by Jeſephas him- 
ſelf of his Brother by the Father Sid's 
Daxghter. | do not ſtand to juſtifie this 
I tion, neither do I indeed believe 
it to'be true ; but that which I obſerve from 
it is, firſt, That the Reaſon why both 2hey 
and Joſephus have had recourſe to this In- 
ion, was to excuſe Abrabam and 
Sarah from an inceſknous Conjunttion ; 0+ 
therwiſe it would have been great folly 
and madneſs to depart, without any man- 
ner of neceſlity, the firſt and moſt 
ſimple Interpretation of the Place. Se- 
condly, It weconſider the Age of Joſephus, 
who was preſent at the Siege and DeſtruQi- 
on of Jeruſalem under Titus, and wrote his 
Hiftory not long alter, in the Reign of Do- 
mitian, by this we arc 'aſfured that this 
Opinion 
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Opinion of the Jews, That the Marriage of 
the Zncle to his Brothers Daughter is not 
inceſtuous, is at the leaſt of about Sixtces 
bundred years itandiog ; and how much 
elder it is, we cannot tell. Only I ſay again, 
that I believe, though it was never prohibi- 
ted, yet it was uſed with great caution by 
the axcient Jews ; and that I ſhould always 
adviſe againſt Marriages of this Nature, if 
ever I were made acquainted with them be- 
fore-hand. 

Thirdly, The Canon of the Apoſtles fo of- 
ten referred to, and which without queſtion 
is of great Antiquity, is conceived 1n theſe 
Words, '0 3yo adM\gay dyed hu þ adt\os 
8 uo ml ty, s Oudarz* Fe that mar- 
ries two Siſters; or hu Brother or Siſters 
Daughter, cannot be a Clergy-man. So that 
it is plain by virtue of this Cazon, that the 
Perſon ſo married was not to be Divorced ; 
only all bis Puniſhmerit, which to the 
greateſt part was no Puniſhment at all, 
codſiſted in this, that he was not ſuffered to 
enter into Holy Orders : But for any Mani 
that was a Lay-may, and intended to conti- 
nue fo, the Marriage of the ©nc/e to his 
Niece was at leaſt lawfal ex antecedenti, by 
the plain Conceſſion and Acknowledgment 
of this Canon ; and this, for ought appears, 
though the Brother or Siſters Danghter, be 
E 2 under- 
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underſtood in the moſt fri ſenſe of the 
Brother or Siſter both by the Father and 
the Mothers Side. But it one who was al- 
ready actually a Clergy-man, ſhould engage 
himlelt in ſuch a Marriage, contrary to the 
exprels Inhibition of this Caron, then [ 
conceive a Divorce was toenſue, or clic he 
was dcbarr'd the Exerciſe of his FunRion 
any longer, or perhaps both ot theſe ; for 
the Canon faith expreſſly , iiganG@ ©) v 
Iutatyy, be cannot, or i T7 dd umdiror hr, 
it u impoſſible for bim to be a Clergy-man, 
I know //aloander in his Expoſition of this 
Canon tranſlates doi w by - onſobrinam, 
a Conſin-German, cum wvertere debuiſſet fre» 
tris filiam, faith Brifſouius; and he hath 
not only ſaid, but abundantly proved. ir, 
by comparing a Teſtimony of Xiphiline 
where he faith of che Emperour Adrian, 
Teaidrs dJA\qidw yaa pdng, with another 
of /Elins Spartianus, where he faith of the 
ſame Prince, 7rajani per jororem nmeptem 
exam uxorem accepiſſe : And he confirms and 
eſtabliſhes this Expoſition {till further, by 
the concurrent Suffrages of Pollux, Hey: 
chins, and Moſchopulus ; 1o that it is a very 
great wonder to me, how F/aloander came 
to be guilty of ſo palpable a Nhſtake. 
Fourthly, and laitly, St. Ambroſe, in his 
Epiſtle to Paternas, fo often appealed ro, 
though 
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though he uſe all the Arguments he could 
poſſivly muſter up, ro perſuade him not ro 
Marry his Son with his ſaid Son's Niece, 
by his Siſter on his Father Paternu his Side, 
a Caſe in which the B:ſbop of the Dioceſe 
where Paternus lived, and who was firſt 
conſulted, do's not ſeem to have been poſi- 
tive againſt it) yer he ſpeaks not one word 
of a Divorce, in caſe they ſhould be Mar- 
ried, though he diſſuades from it ex ante- 
cedenti ; and he might have threatned it at 
leaſt, as a Motive to deter Paternus from 
proceeding any further in that Aﬀair : but 
that it ſeems, as if, not looking upon a Di- 
vorce to be lawtul, he would not make uſe 
of the Fear of it as an Argument to diſ- 
ſuade from Marriage in this Caſe. And this 
is ſufficient to ſhew, that no Divorce can be 
allowed in ſuch a Marriage as this. I will 
now proceed further, to hon a httle more 
particularly than I have done yer, That all 

ſuch Marriages are antecedently Lawful. 
But then, by Lawf«/, I mean no more, 
than that they are not attually forbidden, 
by an Divine Law, nor, fo far as concerns” 
us here in England, by any Humane ; and 
that they do not come within the rational 
Intention of cither of theſe two Laws. For- 
the firſt of theſe, it hath been ſufficiently 
inſiſted upon already, and it is plain in it 
E 3 (clf, 
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ſelf, that there is no mention made in the 
Law Levitical, nor in the Statate-Law of 
England, which, as to this Particular, takes 
the other for its Copy, of the Marriage of 
the Vacle with his Niece ; and then 1 am 
ſure it cannot be aftually forbidden. 

As for the Intention of the Law Leviti- 
cal, though I aim clearly for admitting a 
Parity of Reaſon, where ſuch a Parity can 
be made out; yet I am afraid, upon a due 
examination, that it is but an /maginary Pa- 
rity all this while. For, in the frf place, 
it 1s yery ſtrange, that there ſhould be ſo 
expreſs and caretul a Prohibition of the 
Marriage of the Aunt with the Nephew, as 
there is in Levi. 15. v. 12,1 3,14. by which 
the Nephew is forbid to Marry his Father or 
Mothers Sifter, or Uncles Wife, which is 
all the poſtbility of Auntſhip that can be 
ſuppoſed ; and that all theſe Caſes ſhould 
be fo expreſly and fo ſeverely punilh'd as 
they are, Levit. 20.v. 19, 20, and yet no 
mention in the leaſt made of the Zncle 
Marrying with the Niece, whether of hba/f 
or whole Kindred, or whether by Cbn/an- 
Evimit) or Aftaity, in any wife whatſoever : 

great Sollicitude on the one hand, feems 
utterly inconſiſtent with ſo great Carcteſ- 
neſs and Silence on the other, if the Law 
of Moſes 'had intended to prohibit w 
[ 
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theſe ſorts of Marriages alike ; Much more 
muſt it needs have —_ very hard a- 
mong the Jews, as hath been faid already, 
for a Man to be put to death for a Crime, 
which could not be inferred to be fo, an 
otherwiſe than by a pretended Parity oX 
Reaſon; for there was no other Puniſh- 
ment but Death aſſigned in theſe Caſes. 
And that this Parity of Reaſon is not real, 
will appear, in the ſecond place, by this; 
Thar in the Marriage of an Aunt with her 
Nephew, the natural Subordination of Re- 
lations is deſtroyed, and the true depen- 
dance of Things upon one another ; a Su- 
periour, as the Aunt unqueſtionably was, 
and one thar was /oco parents, as well by 
the Jewiſh as the Civil Law, asT have pro» 
ved in my Reſolution of Three Matrimonial 
Caſes, was forced to ſubmit not only to all 
the Familiarities of a Wife, but alſo to all 
the Slaveries of a Servant; for Wives were 
wo better according to the Law of Moſes : 
Whereas in the other Caſe, of an Uncle 
Marrying with wy the natural De- 
was , __ already 
iS Inferiour ad his Servant, The Impie- 
ty of this ſort of Marriage of a Mas to his 
Superiour, and to her that in legal confiru- 
Hlien was parentis loco, is thus by 
Papiniua Statius. 
E 4 —ion, 


TT, 
4 


( 64 ) 
 —#Mw, iam ſacris adbibete nefaſtis, 
(Qui\leto dedit enſe patrem, qui ſemet in ortus 
Vertit G indigne regerit ſua pignora matri. 
And by Lzcas, 
, Cu 'f4s implere parentem 
£-id rear Ofſe nefas ? 

Which:Places, though they be indeed 
meant of the Mother in the moſt proper 
ſegle, yet they may be extended, without 
ympderate ſtraining, to all that are pa» 
rew!um loco, And to this purpoſe the man+ 
ner of: Expreſſion is remarkable, Lev.1S 14. 
{how ſhalt wot uncover the nakedneſs of thy 
Fathers Brother, thou ſhalt not approach to 
has Wife © fe & thine Aunt, As much as to 
boy, that though ſhe be of Kin to thee only 
by: Afenity, being only thy Fathers Bro- 
thers Wife,and coming from abroad out of 
4 foreign Stock, yer the is thine Aunt, the is 
arent leco notwithſtanding ; and there- 
lore it is 4 great Irreverence, and a very 
high and heinous Breach of Duty and Good 
Manners 1n thee, to anrcover ber nateduel(s. 
And 'Phedra in Seneca being deeply cna- 
mour'd of :her Son-1n-L aw {Yppecjins, yet 
knowing the Diſgrace and Jatamy ot a 
Mother-1v-Law lying down to her Son, 
though this were only a Relation of Afi 
wity, and not really ſo near a Kin as the 
Aunt by the Father or Mothers Side, was 
| deſirous 


| 
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deſirous to forget that name for good and 

all, for thus ſhe ſays, 

Matris ſuper bunre/t nomen \& niminm potens 
otros bumilius romen affettus decer, 


7 


IEnrcE in 


Wippolyte 


Me w-{ Sororem,Hippolyre, vel famalam voca, At. :. 


Thirdly, I the Marriage of the Znc/e 
tothe Niece, there is a greater fitneſs for 
Propagation, which is the great and decla- 
red end of Marriage, then in that of the 
Aunt to the Nephew. And this Argument 
is never the leſs cogent, becauſe A/bericus 
Gentils, knew three or tour Bonny brisk 
Aunts that were younger then their Ne- 
phews, and his own Aunt, it ſeems, was 
one of the number, for a Law is a general 
Rule, which regards only the generality of 
inſtances, without regard to thoſe that are 
ſo rare and fo ſcldom to be met with, beſides 
that there are other reaſons upon which the 
Marriage of an Aunt with _ Nephew is 
prohibited, and where this does not hold, 
the others do. Ir is enough that, generally 
ſpeaking, Awnts ate mach older than their 
Nephews, and that Women do not continue 
fit tor Generation ſo long as Men ; by which 
means it comes to pals, though the Aunt 
at the time of Marriage, may not jn many 
inſtances be effete and barren, yet ſhe will 
not continue Prolifique ſo long as a Niece, fo 
that here is a double natural obſtruftion a» 
gaintt 
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gainſt the Marriage of an Azz? with her 
Nephew, which does not hold in that of an 
Uncle with his Niece. 

Fourthly, It we conſider the ſame man as 
an ncle with reſpeR to his Niece, and as 
a Ne with reſpe&t ro his Aut, here 
are three terms at a diſtance from each 0- 
ther, and the two extreams are probably 
very far aſunder; there is in all probability 
Youth, Beauty, and Virginity on the one 
hand ; and on the other, Old Age, Widow- 
hood, and an imparturient Eſtate, fo that 
generally ſpeaking, there is manileſtly a 
greater temptation to the Marriage of the 
Uncle with his Niece, then to that of the 
Nephew with his Aunt ; rheretore it the Law 
of Moſes had intended to forbid the tormer, 
as well as the latter, this is that which ought 
to have been Prohibired in the firſt place, 
becauſe there is the greater Temptation to 
it, and therefore the inſtances of Tranf- 
greſſhion maſt of neceſſity be more frequent, 
neither can an _ a _ diſpa- 
ragement to the wi of God, than to 
fay, that he intended both of theſe forts of 
Marriages ſhould be equally avoided, and 
yet at the ſame time to 1 te that with 
fo much ſeerung induſtry and follicitude, 
of which rhere was ſcarce any danger, and 
ro omit that wholly without the leaſt word 
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of notice, whoſe —_ was fo apparent, 
whoſe temptation is fo ſtrong, an& whoſe 
inſtances without a very ſevere and perem 

tory Prohibition could not in all Probabili- 


ty be unfrequent. 


Wherefore it being ſo clear as it is, that 
there is »o parity of reaſon between the 
Marriage of an ©acle with his Niece and 
that of a Nepbew with his Azxt, it is now 
manifeſt, if we proceed upon the Levitical 
meaſures, that the Divorce of the Zncle 
from his Niece is not only indefenſible after 
they are once Marryed, but that confider- 
ing the Levitical, as a poſitive Law, it is 
lawful ex antecedenti, fince it is neither for- 
bidden in expreſs words, neither can it be 
inferred to be unlawful by parity of reaſon, 
and ſince the meaſures of the Levrrical Law 


"are in this Caſe of Matrimony che declared 


meaſures of ours,it follows unavoidably that 
what is left irfdiflerent in the Law of Moſes, 
preſerves the ſame liberty and indifference 
inours, then which I need fay no more, bur 
becauſe nothing ex be too plain or too 
ſure, therefore I add further, that though 
there had been fuch a parity as 15 , 
yer our Law has no regard to any ſuch wa 
of illatrve —_— this 1 wi 
prove, Firſt by ani Forreign to our 
le. y, by another inſtance Bor- 
dering 
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dering upon it. And Thirdly by the ex* 
preſs werds of the A it ſelf, where the 
Levitical Prohibitions are made the mea- 
ſure of ours. 

As to the firſt of theſe, the inſtance I 
aim ar, is this, by an Act of Parliament, 2: 
H. 8. c.1z it is provided that the Brethren 
and Sons Born in Wedlock of every Knight 
may every of them purchaſe Licence or Diſ- 
penſ/ation (tor the holding of pluralities) and 
receive, take, and keep, two Parſonages or 
Benefices with care of Soul.But now it 152 ru- 
led Caſe that a Baronets Son or Brother ſhall 
not enjoy this Priviledge, notwithſtanding 
the reaſon of it was maniteſtly honoxrary,and 
a Baronet (hall take place of a Anight beſides 
that the one is beredrrary which the other 


is not ; fothat here 1s not only unqueſtio- | 


nably a parity, but a twolold very great po- 
tiority of reaſon, inthe behalt of the Baro- 
wets Son or Brother, and yet the Law ad- 
heres ſo ſtrictly tothe Lerter, that he ſhall 
enjoy no priviledge by virtue of rhus Statute, 

| know it is ſaid that this Statute is an ex- 
croachment upon a common right, there being 
no natural reaſon why one man ſhould have 
rwo Livings more than another, and there- 
fore it ought not to be extended further 
than theLetter : But then it is ro be conſi- 
dercd, that this reaſon will hold as well in 


natural 
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natural as in poſitive obligations ; for the 
Laws of nature, as ſuch, oblige only by #«- 
tural ſanttigns, neither is any man punithe 
for the breach of any Law ot nature, as /ach, 
by an humane or divine poſitive Law, bur 
as that Law of nature entitled by Divine Au- 
thority or bumane appointment, 1s made poſt- 
tive and hath a poſitive Santion annexed to 
it,ſo that let a Liw oblige naturally never ſo 
much, yet to oblige any man not to break 
it by an humane Law, without which an 
humane Law cannot puniſh the offence, is 
manifeſtly a reſtraint laid upon that poſt5/e 
and humanely lawful liberty of ation which 
he had before, and theretore the humane 
obligation cannot extend further then the 
Letter of the Law, for what the Law hath 
not reſtrajned it leaves (till indifferent, and 
it is true of humane Laws, with reſpect to 
natural as well as poſitive obligations, in /c- 
ge probibitoril quodcanque non probibeturin- 
telligitur permiſſum. 

Secondly, To come nearer to our preſent 


Caſe, the intermarriage of Brother and « © we 
Siſter to Siſter and Brother among, us, as Brothers 


likewiſe of the Sox in Law to the Mother in © 
Laws Daughter or Father in Laws Daughter 
are clear jnſtances that our Law docs not 
proceed by parity of reaſon ; tor all theſe 
are manifeſt violations of one of thoſe great 
and 
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rebe o& above expreſſed were ever 1 
or good Writing of Law, referred toy 
Particulars, than what were before in the ſaid a2 
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infallibly carry it. 
Beſides, that all this is in defence of the 
Marriage of an Uncle with his Niece, ex fatto at 


two, which was the foundation of Abrahams juſtih- 
cation of himſelf to Ab:melech the King vf Gerar, ſbe 
* = the Danghver of my Father, and nut the of 
my Mother, and fbe became wy Wife, as as to 
kay, according to the cuſtom and uſage of thoſe 
times, 
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Alberic, -delervedly chaſtifed for it by Alberics Gentilis, for 
Gent, der. Uipian certainly meant, that it was lawful in bs 
Kup?. 1. 5. time to marry the Brother: Danghter, though net the 
6.10 Þ- Siſters, Nay, that even in Fuſtinan's time the Fe- 
$33 male Conlanguinity was more Sacred, and the con- 
junction - with it more Inceſtuonr than the Male, 
though it is true, the Marriage of the Brother" 
Daughter were in his time forbidden likewiſe, appears 
by this reſolution of Paprnanns ad Plautivnm. Sorors 
preneptem noun poſſum ducere uxorem, quont.om parent ns 
loco ei ſum. He do's not fay, Frarris proneptem, but 
Seroriz, implying the larter ro be much more Sacred, 
and more andiſpenſab!y prohibited than the former. 
Neither can any reaſon be given why Carac:{s, who 
F. Spartis marricd his Mether-ir-law, was never imitared 6 
an i ©4- commonly as Clandiur, bating the difference of Age 
Pac84 berwixta Mother-in-law and a Niece, but that the one 
was always look'd upon to be much morc few! and 
anceſtuour than the other; 
Laſth, St. Ambroſs dehorting Paterms from mar- 
rying his Son to his the faid Son's Siſters Daughter by 
Paternus the Fathers ſide, which was but the Halfe- 
bleed, durit not ay poſitively, that it was again 
Law, (though it were a Siſters Daughter) as this is 
not, being only the half Siſter by the Fathers fide. 
Hic autem gradus tertims eft, qui etiam civils jure 4 
conſortio conugi excepruys viderur, And now | con- | 
clude from the Premiſes, that the Marriage of the 
Uncle to his Half-brother by the Father's ſides Dawgheer 
cannot without Ignorance or Wickednef(s _ in 
either Caſe without palpable injuſtice be Vacated or 


Diſſolved. : 
JOHN TURNER. 
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